CHAPTER 2.0- HORN NOI SE

21 OVERVIEW

As explained in more detail in the Draft SEIS," SEA determined early in the EI'S process that
the construction and operation of the proposed project had the potentia, in certain areas, to result in
sgnificant adverse impacts as aresult of increasesin train-generated noise. SEA’s review showed that
these impacts would result from both ways de noise—locomotive engines and whed/rall noise—and
horn noise—noise from locomotive horns when trains approach grade crossing locationsto warn

motorists and pedestrians of the on coming train.

For the EIS, SEA conducted a thorough analysis of noise, measuring actua noise readings dong
the exidting rall line that included both wayside and horn noise. The number of noise sengitive receptors
(homes, schools, churches, libraries, hospitds, etc.) dong the aternatives proposed for new
congruction, aswell asthe entire existing DM& E mainline proposed for rehakilitation to support
movement of unit cod trains, and the dternative dignments proposed by some communitiesto avoid use
of the existing line through certain cities that could be exposad to adverse levels of noise, were
evauated. Furthermore, SEA studied the potentid adverse noise impacts of three potentia operating
scenarios (20, 50, and 100 million tons of cod transported annudly by DM&E). SEA’snoise
methodology is explained in detail in the Draft EIS, Appendix F - Noise and Vibration. Following its
andyss, SEA determined that project construction and operation could result in Sgnificant noise
impacts, particularly from the increased traffic that would result on the existing line proposed for
rehabilitation (from an average of 3 trains per day to as many as 37 trains per day).

! Draft SEIS, Chapter 2 at pages 2-1 to 2-7.
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Thisis an gpproximately 900-mile project—roughly 300 miles of new rail congtruction and
approximately 600 miles of rehabilitation and increased use of exiging rall line. Given the broad
geographic scope of the project, SEA determined that hundreds of noise sengtive receptors could be
exposed to adverse levels of wayside noise and that thousands of noise sensitive receptors could be
exposed to adverse levels of noise from horn soundings. SEA proposed a variety of mitigation
measures to address potential noise impacts should the project be approved, dl of which the Board
impaosed in its 2002 Decision.

A complete list of the Board' s noise mitigation can be found in the Executive Summary to this
Find SEIS. Spedificdly, consistent with prior Board approaches, the Board's noise mitigation (see
condition Number 95) addressed noise sendtive receptors, a various levds of ral traffic, that would be
exposed to Ly, levels of 70 dBA and higher as aresult of wayside noise generated by this project.? In
the course of the environmenta review, DM& E submitted negotiated agreements it had executed with
51 of the 56 affected communities on its existing line, setting forth mutually satisfactory measures for
addressing potentid environmenta impacts on those communities and other issues of local concern.
Condition Number 120 required DM& E to comply with al negotiated agreements devel oped with loca

communities.

Two additiona conditions (numbers 86 and 88) addressed construction noise and detailed how
DM&E mugt minimize noise and vibration impacts during rail line congtruction and rehabilitation
activities. Other conditions (numbers 92 and 94) addressed rail design and the use of construction
meaterids to diminate or minimize certain types of rail noise through gppropriate rall line design. The

2 «dBA” refers to decibels of noise on an A -weighted scale (noise audible to the human ear). “Lg,” means
average noise exposure over a 24-hour period, typically weighting the night-time noise more heavily. Here, each
night-time train was counted as the equivalent of 10 daytime trains.
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Board dso included four measures associated with railroad maintenance (numbers 87, 91, 93, and 96)

to minimize whed, rail, and engine exhaust noise.

With respect to horn noise, the Board imposed one condition (Number 90) requiring DM&E to
conault with interested communities dong both the new and exidting rail line to identify measures,
consistent with FRA standards, to diminate the need to sound train horns® Another condition (Number
89) required compliance with established noise limits, including those for locomoative horns, for train
operations. SEA declined to develop its own mitigation addressing such issues as when horns could be
sounded, horn volume, and the duration time of the horn blast in the EIS, citing safety concerns. SEA
was aware that FRA, the agency with primary expertise in matters involving railroad safety, hed recently
proposed nation wide sandards for horn soundings that would include standards for establishing “quiet
zones’ (areas where horns do not have to be sounded). While the FRA regulations were not finaized at
the time the Final EIS was prepared, SEA expected that the final rule would be available prior to full
operation of the proposed project.

SEA aso anticipated that other conditions recommended in the Final EIS would reduce horn
noise. For example, conditions 1, 121, 123, 129, 138, and 144 provide for up-graded and more
advanced crossing protection devices, which would indirectly assst communitiesin the potential
establishment of quiet zones. The two grade separations required in Rochester, Minnesotaand in
Pierre, South Dakota (see condition numbers 121 and 138) were expected to reduce or diminate the
need for horn soundings in those locations.

3 TheBoard imposed that condition because it was aware, during the EIS process, that FRA wasin the
process of establishing standards for train horn soundings that would include standards for establishing quiet zones.
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Onjudicid review of the Board's 2002 Decision in Mid States, the court affirmed SEA’s noise

methodology and the results it produced,” and those issues are not part of this proceeding on remand.
However, the court found that SEA had not adequately explained why mitigation for horn noise, such as
insulation trestments, had not been recommended.” While the court specifically stated thet is was not
requiring the Board on remand to mitigate horn noise,” the court directed the Board on remand to
condder if there were any viable mitigation options not involving limitations on the use of horns, such as

insulation treetments, and to better explain its course of reasoning for not imposng horn noise mitigation

22 SEA’'SADDITIONAL REVIEW FOR THE DRAFT SEIS

In response to the court’sdecison in Mid States, SEA re-examined the issue of mitigation for
horn noise, focusing on the court’ s directive that the Board consider if there were any viable mitigation
dterndtives that would not involve limitations on the use of horns, such asinsulations trestments. The
Draft SEIS explaned in detall why SEA again determined that horn noise mitigation in this case would
not be appropriate.”

At the outset, SEA stated in the Draft SEIS that it considers safety to be of paramount
importance when evauating rail projects and potentid mitigation. SEA explained that it iswell
documented that train horn soundings play avitd role in protecting vehicles and pedestrians a grade
crossings. By way of background, SEA noted that, in recent years, FRA has reported in severa

different studies that discontinuance of horn sounding at grade crossings resultsin dramatic increasesin

4 345 F.3d at 534-37.
® |d., at 536.
6 4.
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tran-vehicle accidents. Infact, FRA ended whistle bans in Florida by emergency order on July 26,

1991, in response to the increase in collisions a whistle ban crossings®

SEA further explained that, recognizing the importance of safety at rail/vehicle grade crossngs
and potentid concerns regarding horn sounding and quiet zones, Congress had directed FRA to
develop and issue regulations requiring the use of locomotive horns at public grade crossings. In doing
s0, Congress dso provided FRA with authority to alow exceptions to the horn sounding requirement.
SEA detailed that, on December 18, 2003, FRA published its Use of Locomotive Horns at Highway-
Rail Grade Crossings; Interim Fina Rule).’ (The Interim Rule was to become effective on December

18, 2004, but its effective date was postponed by FRA severa timesin order that the provisionsin
Find Rule, issued on April 27, 2005 and effective on June 24, 2005, would be the only provisons that
became effective.) The Interim Rule set out requirements for locomotive horn soundingswhile atrainis
approaching and entering a public highway-rail crossing. 1t mandated the sounding of locomotive horns
at public grade crossings and established guideines for those soundings on such issues as volume of

horn, sounding time, and sounding distance from a grade crossing.

As SEA noted, an important part of the Interim Rule is the establishment of conditions under
which locomotive horn soundings can be diminated without compromising safety. Under the Interim
Rule, horn sounding can be eliminated where there is not a Sgnificant risk of loss of life or serious
persond injury, use of locomative hornsisimpractica, or safety measures fully compensate for the

absence of the warning provided by the horns.

" Draft SEI S, Chapter 2, at pages 2-14 to 2-15.

8 Before adopting new quiet zone regulations that allow safe quiet zones, FRA evaluated experience with
horn-free crossings in Florida and determined that train/vehicle accidents increased between 195% and 500% at
crossings where horn soundings were banned. See Draft EIS, Chapter 3 at page 3.2-61.

® 49 CFR, Parts 222 and 229.
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Thus, SEA pointed out that the Interim Rule gave communities an established process under
which they could work with FRA to eiminate locomotive horn soundings and develop quiet zones,
when appropriate. Because FRA approval was required for any imination of locomative horn
soundings under the Interim Rule, SEA prdiminarily determined in the Draft SEIS that any attempt by
the Board to alow for the dimination of locomotive horn soundings, address the level of horn sound,
how long the horn should be sounded, or establish quiet zones would be inappropriate. SEA aso noted
that some 51 voluntary negotiated community agreements are in place in this case to address community

iSsues.

23 CONCLUSIONSOF THE DRAFT SEIS

SEA st forthin detall in the Draft SEIS the reasons for its prdiminary conclusonthat additiona
mitigation for horn noise soundings, including mitigation such as insulaion trestments, at the noise
receptor locations, or sound walls, would be neither reasonable nor warranted. SEA based itsdecision
on thefallowing:

. Safety is of paramount importance to SEA and the Board.

J Train horn soundings are a safety issue regulated by FRA.

. FRA'’s Interim Rule establishing train horn sounding regulations and procedures to
establish quiet zones now provided al of the communities affected by this project the
opportunity to eiminate or reduce train horn soundings without compromising safety so
that it would not be gppropriate for the Board to impose any measures adopting its own

gtandards for when locomotive horn soundings should take place.
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. Numerous agreements negotiated between communities dong the exidting rail line and
DM&E are in place to address the concerns of the loca communities dong the new and
exiging line

. The fact that the Board has never imposed mitigation for horn (as opposed to wayside)
noise, so that doing so here would depart from the Board' s consistent approach, in rail
merger and congtruction cases, of only mitigating wayside noise.

J The broad geographic scope of this 900-mile project (including both the new and
exiging line) and the large number of potentia receptors, which would make it
extremdy codly to require DM& E to mitigate the thousands of sensitive noise receptors
potentidly affected by horn noise by means such asinsulation, sound barriers, or air

conditioning to reduce the need to open windows for ventilation.*®

19 potential ly, many thousands of noise sensitive receptors could be exposed to adverse noise levelsas a
result of horn soundings from DM&E coal trains. Based on itsanalysisfor the Draft EIS, SEA determined that 8,943
noise sensitive receptorsin Minnesota and 3,945 noise sensitive receptorsin South Dakota (atotal of 12,888) would
experience noise levels of 70 dBA Lg, due to horn soundings at the full projected 100-million-ton level of rail
transport. Of these, 4,352, or 34 percent, would be in the 5 communities without negotiated agreements. SEA
estimated a cost of $1,000 to $4,000 per noise sensitive receptor to achieve a’5-10 dBA noise reduction (Fina EIS,
Chapter 12, Attachment C). At this cost, to mitigate for all noise sensitive receptorsexperiencing 70 dBA L, due to
horn noise in communiti es without negotiated agreements would cost $4.3 to $17.4 million.

For the Draft SEIS, SEA also investigated the potential cost of the construction of sound walls along
portions of the existing line bordered by adjacent residential areas. Rochester, in comments submitted to SEA dated
January 6, 1999, had contemplated construction of sound barriers along the existing rail line through Rochester and
other neighboring communities. At that time, Rochester estimated that approximately 12,600 feet of sound wall along
both sides of therail line (25,200 total linear feet), 20 feet tall, would be required to address potential rail noise issues
in Rochester. At an estimated cost of $230 per linear foot (based on 1999 cost estimates), sound wallsin Rochester
alone would cost approximately $5.8 million. Asthe Draft SEIS explains, in SEA ’sview, a strong argument can be
made that imposing this additional cost would unreasonably burden the project, given the already high cost of the
existing environmental mitigation (estimated to be between $103 and $140 million dollars or about 10 percent of this
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Sound barriers, particularly on both sdes of therall line, would themselves create
potentia safety hazards.

Sound barriers might not be effective. Sound barriers do not diminate noise. Unlike
acoustical surfaces cgpable of absorbing noise, outside sound wall barriers generdly
must be hard, impermesble surfaces to withstand wegther and have the structurd
Sability to extend 20 feet or more into the air. These structures reduce noise levels by
absorbing sound waves or deflecting sound waves, which in this case would be
deflected back into the corridor between the barriers or potentialy over the top of the
barriers. However, numerous road crossings in Rochester and the other communities at
issue here would create openings in the barriers, which would alow sound to escape.
The ingdlation of grade crossing improvements and the grade separated crossings that
would be required in Rochester and Pierre under the Board' s current mitigation would
reduce horn noise to some extent.

The EIS indicated that many of the noise sengtive receptor locations with substantial
horn noise adso would experience waysde noise leves of Ly, 70 dBA or higher. Thus,
these locations would aready benefit from the Board's noise mitigetion.

The record here makes it clear that DM& E would not reach its full operational leve of
100 million tons of annua cod transportation for severd years after coa operations
begin. Moreover, severd dternative interchange locations dong DM& E'sexiging
system would dlow interchange of cod traffic with other carriers at a variety of points
S0 that, even at the full 200-million-ton level, some communities, especidly those further
esdt, might never experience the full level of 37 trains per day and associated levels of
noise, including horn noise.

$1.4 billion project).
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In many locations, sound barriers would have to be constructed a ong the backyards of
adjacent resdences. These wallswould create a significant permanent visud
component in these areas. Maintenance and potential vandalism (particularly graffiti)
aso would create ongoing concerns and cost issues for DM&E, the community, and
adjacent residents.

Portions of an existing bike/walking trail in Rochester would likely have to be relocated
onto property adjacent to the rail right-of-way to avoid atrail located between sound
barrier walls.

Sound barriers would also creste sgnificant visua obstructions to motorists and
locomotive engineers when approaching grade crossings, preventing motorists from
seaing gpproaching trains and engineers from seaing traffic a grade crossings until nearly

at the crossing, which could increase the likdlihood of a collison

24  SUMMARY OF HORN NOISE COMMENTSON THE DRAFT SEIS

SEA received 14 comments on its additiona discusson in the Draft SEIS of horn noise and

whether to recommend potentia horn noise mitigation. Commenters included the Minnesota

Department of Transportation (MNDOT), City of Rochester (Rochester), Olmsted County, Mayo

Clinic (Mayo), Rochester Area Chamber of Commerce, Eastside Pioneer Neighborhood Association,

and eght ditizens. The comments fall into one or more of the following generd topic aress.

Generd concerns.
Quiet zones.
Negotiated agreements.
Grade separations.

Powder River Basin Expansion Project Final Supplemental Environmental Impact Statement



Chapter 2
Horn Noise December 2005

Sound walls.

Property values.
IMRL routing.
Environmenta Judtice.
Past precedent.

Thefdllowing provides a summary of the content of the comments received in each of these categories
and SEA’s Response. These comments are also included and responded to individudly in Appendix A.

2.4.1 General Concerns

Essentidly, dl of the comments on horn noise raised concerns about the potential adverse
impacts of increased train-generated noise, particularly in Rochester and Chester, Minnesota, as aresult
of the proposed project. Similar to the comments SEA has received throughout the EIS process, these
comments cited increased noise as areason for commenters opposition to the project, or requested
mitigationin addition to the noise mitigation—11 conditionsin dl, primarily addressng wayside noise—
recommended in the Find EIS and imposed by the Board in the 2002 Decison

SEA has carefully reviewed dl of the comments and appreciates these commenters
participation in the environmental review process. SEA recognizes that the proposed project would
likely have sgnificant adverse impectsin the areaof horn noise. But for the reasons explained below,
the commenters have not shown that the impacts of horn noise resulting from increased train traffic in
Rochester (or Chester) would be so unique that the Board should depart in this case from its long-
gtanding practice of not imposing horn noise mitigation. Nor does SEA recommend that the Board
require DM& E to establish (or pay for) one or more quiet zones. At the sametime, as discussed in

more detail below, SEA encourages dl communities potentially concerned about horn noise as aresult
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of this project to pursue the establishment of one or more quiet zones, in accordance with FRA’sFina
Rule, which became effective in June 2005 and is discussed in more detail below. SEA believes that the
opportunity to establish quiet zones under FRA’ s established processs represents the appropriate way
for Rochester, Chester, and any other communities concerned about horn noise to reduce horn noise
related to this project without compromising safety. (To fadilitate this, SEA is recommending thet the
Board revise its Community Liaison condition (Number 29) to specificaly require DM& E's Community
Liaison to asist communities or other entities interested in establishing quiet zones)™! Alternétively,
affected communities or other entities can seek to enter into a voluntary negotiated agreement with
DM&E that could include a mutualy acceptable plan for establishing and/or funding one or more quiet

Zones.

2.4.2 Quiet Zones

As previoudy noted, FRA’s Interim Rule was to become effective on December 18, 2004.*
Accordingly, in the Draft SEIS, SEA indicated that the Interim Rule provided a process for
communities, like Rochester, that are concerned about horn noise from trains to establish quiet zones
without compromising safety. The Interim Rule was a key reason for SEA’ s decision not to recommend

additiond mitigation for horn noise in the Draft SEIS.

Mayo commented that FRA’ s requirement for horn soundings a dl grade crossings would lead
to continuous horn sounding by trains passing through Rochester due to the number and proximity of
grade crossings.™® Olmsted County, Rochester, and Mayo aso raised concerns about SEA’s reliance

" SEA’ sfinal recommended language can be found below in this chapter and in the list of conditionsin the
Executive Summary to this Final SEIS.

12 FRA’s Use of Locomotive Horns at Highway-Rail Grade Crossings: Final Rule, was published on April
27,2005. Because SEA’s Draft SEIS wasissued on April 15, 2005, the specifics of FRA’s Final Rule could not be
considered in the Draft SEIS. However, the contents of FRA’s Final Rule were reviewed and incorporated into this
Final SEIS as appropriate.

13 Train horn soundi ngs at road grade crossings are required by Minnesota State law.
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on FRA’s Interim Rule. These commenters generdly took the position that SEA should determine the
potentia cost to establish quiet zones through Rochester, compare these costs to other potentia horn
noise mitigation measures, such as building insulation and sound walls, and include these cogts as part of
its evauation of whether to recommend specific horn noise mitigation. Additiondly, the commenters
suggested that SEA should further evauate the potential adverse impacts of establishing quiet zones and
whether DM& E should be required to pay for implementation of supplementary safety measures
(SSMys), like four-quadrant gates, that would be needed to establish quiet zones under FRAsrule,
Commenters indicated that SSMs would be expensive and that SEA should require, as mitigation, that
DM&E pay for them. Mayo further raised concerns that FRA’ s requirements for quiet zones would
incresse the problem of delays for emergency medical sarvice (EMS) vehidles and traffic.’ Oneditizen
expressed concern for safety if quiet zones were established and horn soundings were no longer

required.

In response to these comments, SEA has done additiona research into the quiet zone issue,
induding review of FRA’sFind Rule. What SEA has learned is discussed below.

As background, FRA’ s Use of L ocomotive Horns a Highway-Rail Grade Crossngs: Find

Rule, which makes minor changes to, and supercedes the Interim Rule, was published on April 27,
2005 and took effect on June 24, 2005.° Therefore, FRA’s Find Rule now provides a safe and
effective way for communities potentidly affected by horn noise from this project, including Rochester
and Chester, to diminate or reduce train horn soundings without compromising safety.

14 SEA does not see how preventing EM S vehicles from entering a grade crossing during atrain passing

event, when they would be stopped anyway, would result in greater delay, because protections such as new gates
would deploy in similar timing and fashion as standard gates, which are already in place at many of the grade
crossingsin Rochester. Additionally, SEA recommended, and the Board imposed, a condition requiring the
construction of two grade separated crossings to facilitate movement of EM S vehiclesin Rochester.

15 However, pursuant to FRA’ s direction, communities and other public authorities could begin submitting
documentation for establishment of quiet zones 30 days from the publication of the Final Rule.
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In preparing this Fina SEIS, SEA consulted informally with FRA'® regarding the Final Rule and
FRA’s experience regarding the establishment of quiet zones. FRA indicated to SEA that communities
that had established whigtle bans in the past and those pursuing the establishment of quiet zones with
FRA, under the Find Rule, vary widdly in size, geographic area, and amount of ral traffic. The
communities that are working with FRA include smaller suburban communities, such as Medina,
Minnesota, and mgor urban areas such as Chicago, Illinois, and Irving, Texas. Currently, communities
in 26 states are coordinating with FRA to establish or maintain quiet zones. Therall trafficin these
communities ranges from 5 trains per day to 30-40 trains per day. These trains include both freight and

commuter trains.

FRA indicated that, prior to issuance of the Find Rule, 2,027 existing rail-highway grade
crossingsin 24 states were subject to whistle bans'” The communities withwhistle ban zones a the
time of release of the Find Rule currently are coordinating with FRA to implement appropriate SSMs
and submit the necessary documentation to FRA to maintain their existing quiet zones™® In addition,
numerous other communities that were working toward or congdering establishing whistle bans, but for
which whigtle bans had not yet been implemented at the time FRA’s Find Rule became effective, have
been working with FRA in pursuit of establishing quiet zones. To date, 25 additional communities have
approached FRA seeking to establish quiet zones.

% RonRi es, Federal Railroad Administration, Office of Safety, telephone discussions in August and

October 2005.

" See Final Environmental Impact Statement — Interim Final Rule for the use of L ocomotive Horns at
Highway-Rail Grade Crossing. December 2003, available on-line at www.fra.dot.gov.

18 Currently, four whistle bans are in placein Minnesota and are in the process of becoming quiet zones
under FRA’sFinal Rule. All these are located in the Minneapolis—St. Paul area and include Coon Rapids (along a
BNSFrail line), and Brooklyn Center, Medina, and Vadnais Heights (along a Soo Line—Canadian Pacific Railway rail
line).
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As previoudy noted, Olmsted County and Rochester commented that SEA should evauate the
cost to establish a quiet zone through Rochester, compare this cost to that of other potentia mitigation
for horn noise, and determine whether DM & E should be required to pay for measures necessary to
establish quiet zonesin Rochester and Chester (a community located east of Rochester through which
DM&FE s exiging line currently passes that, like Rochester, does not have a negotiated agreement with
DM&E). Inresponseto Olmsted County and Rochester’s comments, SEA has developed for this
Fina SEIS (as presented below) an edimate of costs for establishment of SSMs at grade crossngsin
Rochester and Chester that would likely assist these communitiesin obtaining gpprova from FRA for a
quiet zone through the community. SEA has also prepared estimates comparing the cost of establishing
aquiet zone to other mitigation measures that potentialy could be used to mitigate horn noise.

In developing its cost estimates for this Find SEIS, SEA identified the potential grade crossings
at which SSMis likdy would be required in Rochester and Chester and the potentia cost to ingtall
SSMs. For purposes of itsanalysis, SEA developed potentia cost estimates to up-grade the crossing
protection at dl of the identified grade crossings from the existing crossing protection to 4-quadrant
gates. FRA hasindicated that implementation of some SSMs, including 4-quadrant getes or traffic
channeling devices (such as median barriers) are generdly necessary for implementation of quiet
zones™ In specid circumstances, avariety of dternative safety measures (ASMs) may aso be used to
compensate for the lack of horn soundings. However, SSM would generdly be the means to satisfy
FRA’s requirements for quiet zones.

Four-quadrant gates generdly include two sets of flashing lights, one on each side of the track
directed to oncoming traffic, and four gates, two on each sde of the crossing arranged to obstruct dl

lanes of traffic and prevent vehides from driving into the lane of oncoming traffic to drive around asingle
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gate and enter or cross the intersection. Four-quadrant gates are timed such that the gates for the traffic
lanes gpproaching the crossing deploy firgt, sopping on coming traffic. Gates blocking traffic lanes
carrying traffic away from the crossing deploy afew seconds later to dlow any vehidlesin the
intersection when the gates deploy time to exit the crossing before it is blocked by the gates.

Cogsfor SSMsand ASMsvary widdy. However, ingtalation of 4-quadrant gates would
generdly be the most expendve SSM, aswdll as the most effective measure (short of actudly closing
the crossing) to assst acommunity with meeting FRA' s requirements for a quiet zone—reduction of the
“Quiet Zone Risk Index’ to levels a or below the “Nationwide Significant Risk Threshold” and the
“Risk Index With Horns”® SEA determined as part of its additiona anaysis for the Fina SEIS that
should SSMs and ASMs be ingtalled in Rochester and Chester, some combination of the protections
available would likely be used. Therefore, SEA determined that the estimated codts for ingtdlation of 4-
quadrant gates for grade crossings in Rochester and Chester, discussed below, would provide a
conservative, likely upper end, cost for implementation of a quiet zone.

Inthe EIS, SEA identified 27 grade crossings dong the exising DM&E rall line through
Rochester and Chester. These included dl the grade crossings from County Road 7 east of Eyota,
through Chester, Rochester, and Byron to Township Road 202 (19" Avenue). The EIS stated that
exiding crossing protections dong this section of DM&E’' s existing line indluded 7 crossngs with
flashing lights and gates, 13 crossings with flashing lights, and 7 crossings with passive protection
(crossbucks, stop Signs).

19 49 CFR § 222.39. How Is a Quiet Zone Established?

20 See Use of Locomotive Horns at Highway-Rail Grade Crossings; Final Rule, Appendix C to Part 222—
Guide to Establishing Quiet Zones, Section I—OQverview and Appendix D to Part 222—Determining Risk Levelsfor
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In response to the comments on the Draft SEIS, SEA has estimated the cost to upgrade all
these crossings to 4-quadrant gates, based on mitigation cost estimatesin the Find EISin this
proceeding.? The Fina EIS projected costs for upgrades from:

Crosshucks to flashing lights plus 2-quadrant gates - $126,450
Hashing lights to flashing lights plus 2-quadrant gates - $22,500.

As shown, these costsincluded only upgrades to 2-quadrant gates, or the traditiona arrangement of
flashing lights and gates. Because 2-quadrant gates would not likely meet FRA'’ s requirement for a
quiet zone, SEA has now doubled the origina estimated cost for upgrades in the Find EIS to edimate
the cost for upgrading the existing crossings to 4-quadrant gates. Under this gpproach, these costs
would be;

Crosshucks to flashing lights plus 4-quadrant gates - $252,900

Hashing lights to flashing lights plus 4-quadrant gates - $45,000

2-quadrant gates to 4-quadrant gates - $22,500. %

Based on these estimatesfor crossing protection upgrades, SEA estimates that the total cost of indaling
4-quadrant gates at each of the grade crossings aong this section of rail line (including grade crassingsin
Rochester and Chester) to be approximately $2.5 million.®

Information on Calculating Risk L evels.
L Final EIS, Chapter 12, Attachment C.

FRA, initsFinal Rule, estimated costs to upgrade 2-quadrant gates to 4-quadrant gates to be
substantially greater. SEA has used its costs, which were unchallenged, from the Final EISin this proceeding (see
Chapter 12, Attachment C) for consistency and because FRA did not include cost estimates for other crossing
upgrades.

% SEA notesthat the Board imposed in the 2002 Decision conditions requiring construction of two grade-
separated crossings in Rochester at various levels of rail traffic. Asthese separations may never be constructed
should DM & E never transport the required amount of coal through Rochester, and it is not known which crossings
would ultimately be selected for construction of the grade separations, SEA did not attempt to reduce the cost of
SSMs at grade crossings in Rochester by eliminating two crossings from SSM requirements. SEA notes that even if
rail traffic levels do not reach those necessary for construction of one or more grade separated crossings, Rochester

22
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In developing this cost estimate, SEA recognizes that the ingalation of 4-quadrant gates at 27
road-rall crossngsis likdy far beyond what would actudly be implemented should a quiet zone be
established in Rochester and Chester, for the following reasons. Firgt, substantid portions of the
exiging ral line through Rochester and Chester, and therefore numerous grade crossings, are located in
nonresidential aress, particularly west of the downtown areawhere the Mayo Clinic islocated. In fact,
only the crossings from 11" Avenue, N.W. to College View Road in Rochester and the crossings at
60™ Avenue and Haverhill Road in Chester actually occur within or adjacent to residentia aress. The
other grade crossings arein commercid or light industria areas, which would be less likely candidates
for aquiet zone. Additionally, Byron, Minnesota, within which Sx of the grade crossings are located,
has executed a negotiated agreement with DM&E.

SEA dso edtimated the cogt of establishing quiet zones at only grade crossings within resdentia
areas. Thiswould include 12 crossings in Rochester (6 with flashing lights, 5 with gates, and one with
passive protection) and 2 crossings in Chester (both currently with passive protection).* SEA
estimated the cost for upgrades to 4-quadrant gates at these resdential grade crossings to be
approximately $636,400 for Rochester and $505,800 for Chester.  In short, SEA estimates that the
cost of ingtdling 4-quadrant gates for Rochester and Chester could be as high as $2.5 million for dl 27
crossings dong this section of line and gpproximately $1.1 million for the grade crossngs within actua
resdentiad areas of Rochester and Chester. These figures likely are conservative, as upgradesto 4-
quadrant gates might not actudly be required at al of the potentidly affected road-rail crossngs. In
addition, should median barriers or road closures be used at some of these locations, these costs could
be reduced.

may still desire to implement a quiet zone through the community.

2 )t appearsto SEA that aquiet zone at least ahalf milein length, the minimum distance allowed by FRA,
could be established in Chester as aresult of upgrades at these two crossings.
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Asrequested by Olmsted County and Rochester, SEA has compared the cost of establishing
quiet zones to other potentiad mitigation measures that could be used to address horn noise. The cost
estimate for establishment of a quiet zone plainly would be sgnificantly less than the estimated cost of
construction of sound walls (nearly $19 million for Rochester done)® or mitigating additional noise
sensitive receptors (potentially costing over $6.9 million for Rochester).” Based on the safety and
effectiveness concerns with sound walls discussed below and in the Draft SEIS (pages 2-12 to 2-13)
and the fact that sound walls or other mitigation at pecific noise senstive receptors likely would be
sgnificantly more expengive, SEA concludes that pursuing the establishment of one or more quiet zones
would be a reasonable and effective way to address concerns about horn noise in Rochester and
Chester.

In developing SEA’ s find recommendations for this Final SEIS, SEA dso investigated the

gpplicable standards and requirements for funding the necessary improvements to establish quiet zones.

Rochester commented that DM & E should be required, as mitigation for the project, to fund the
necessary improvements to qudify for aquiet zone. To address thisissue, SEA consulted informaly
with FRA to learn how the numerous communities now seeking to establish quiet zones under FRA’s
Find Rule are planning to fund the necessary grade crossing improvements. FRA indicated that funding
for quiet zones is baing sought from avariety of Federd, state, and local sources?’ In one case FRA's
representative noted, a Sngle neighborhood in Springfidd, Missouri hasitsdf raised the funds to
establish the quiet zone?® FRA pointed out that for none of the communities seeking quiet zones was a
raillroad contributing any funding to the effort. In severa cases, FRA indicated, the communities and
railroads had made arrangements for the raillroads, under payment contract with the community, to

% Seebelow in this chapter for abreakdown of this estimate.

%6 Based on an estimated 1,739 noise sensitive receptors being exposed to horn noise levels of 70 dBA Ldn
at traffic levels of 37 trains per day (Draft EIS, Table 3.3-14) at a mitigation cost of $4,000 per receptor.

" Ron Ries, Federal Railroad Administration, Office of Safety, telephone discussion in August 2005.
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maintain the SSMs® Thus, unlike instances where railroads may contribute up to 10 percent of the
cost to upgrade warning devices for safety reasons, railroads typicaly have not contributed any funding

for crossing protection upgrades to establish quiet zones.*

Infact, FRA’s Find Rule specificaly states that the community or public authority (defined by
FRA as “the public entity reponsible for traffic control or law enforcement at the public highway-rail
grade or pedestrian crossing”) aone has the authority to pursue establishment of a quiet zone®
Therefore, while the community must notify the railroad and provide the railroad an opportunity to
participate in the process,* it is the community’ s respongibility to fund and actually establish the quiet
zone in consultation with FRA. In fact, establishment of a quiet zone can occur without the involvement
of the railroad at dl, should the railroad dect not to participate in the process.™

Based on its additiona investigation of quiet zones and associated cost and funding issues, SEA
has decided not to recommend requiring DM&E to provide funding for the establishment of quiet zones
through Rochester and/or Chester or any other community. In SEA’sview, quiet zones would appear
to provide a cost-€effective option for impacts from horn noise as aresult of this project. However,
FRA’s Find Rule makesit clear that the community that is concerned about horn noise (and not the
raillroad) is responsible for the funding, establishment, and maintenance of quiet zones.

Thereis nothing unique about Rochester (or Chester) that would warrant deviation from SEA’s
practice of not recommending horn noise mitigation or the process established in the Find Rule.

28
I

Id
Id.

49 CFR §222.37.
49 CFR §222.43.
Id.

o
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Rochester, dthough the largest community along DM& E’ s existing line, is not unique among
communities through which rall linespass. Numerous other communities dong DM&E' s existing rall
line—as well as countless communities dong other railroad lines throughout the country—are located
adjacent to rail lines. It isnot unusud for trains dong these lines to go through residentia areas or for
the amount of rall traffic to increase. Indeed, as railroads have been successful at obtaining additiona
business and shippers have developed dong rail linesin recent years, ral traffic on lines throughout the
country has gone up subgtantialy. SEA understands the concerns of many in the Rochester area about
horn noise from increased train traffic as aresult of this project. But recent traffic increases on other
lines have exceeded those expected as aresult of this project.>  Also, while the world-renowned
Mayo Clinic islocated in Rochester, no Mayo Clinic facilities are located directly on theline.  Rather,
asindicated in the EIS, the closest Mayo Clinic fadlity is gpproximately 1,200 feet (2-3 blocks) from

theral line

Absent the NEPA review associated with this case, DM&E would be free to increase its traffic
on the line through Rochester and Chester a any time to any leve, without authority from the Board or
any mitigation to address potential increasesin horn noise® In SEA'’ s view, the commenters have failed
to show that DM& E should be required to fund the establishment of a quiet zone just because this
project requires alicense and a NEPA review from the Board. As previoudy noted, SEA isaware of
no instance where arailroad has been required to fund a quiet zone or other horn noise abatement
measures, even under traffic increasesin excess of those anticipated as a result of this project.
Moreover, FRA’s Find Rule does not contemplate that railroads will provide funding for quiet zone

improvements (and none in fact have apparently eected to do 0). Thisis not a case where horn noise

3 For example, as noted below, BNSF hasincreased rail traffic on one of itsrail lines through Anaheim,
Cadliforniafrom approximately 12 trains per day to over 120 trains per day, an increase of over 100 trains per day. By
contrast, the proposed project would increase rail traffic through Rochester from approximately 3 trains per day to a
maximum of 37 trains per day, an increase of 34 trains per day.

% see, eq., Detroit/Wayne County Port Authority v. ICC, 59 F.3d 1314 (D.C. Cir. 1995).
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asaresault of this project would result in potentia adverse safety or vibration concerns at grade
crossings or other locations in Rochester, Chester, or other communities on the exigting line. Reducing
or diminating the sounding of horns will primarily benefit the community, not the railroad.*® Additionaly,
resdentiad neighborhoodsin other communities on this line are as close to the DM&E line as thosein
Rochester and Chester. Findly, avariety of Federd, sate, and locd funding options are available to
help communities establish quiet zones. For al of these reasons, SEA does not believe it would be
appropriate to recommend to the Board that DM & E be made responsible for establishing or funding (in
whole or in part) quiet zones through Rochester, Chester, or any other community on the exigting line.

While SEA is not recommending that the Board impose quiet zone mitigation on DM&E, the
finandd burden of establishing or funding a quiet zone or zones would not necessarily fal on Rochedter,
Chedter, or other communities on the exigting line should one or more quiet zones be pursued. As noted
earlier, FRA indicated to SEA that avariety of Federd, state, and locd funding programs are available
for quiet zones® Additiondly, if Rochester or Chester wants to pursue a quiet zone or zones, they
might be able to develop a mutudly acceptable negotiated agreement with DM& E, under which DM& E
would voluntarily provide somefinancid assstance. Along the exigting rail line, 51 of the 56
communities have entered into negotiated agreements with DM&E. Although FRA has indicated that
other railroads are not currently funding the establishment of quiet zones, any agreement between
Rochester and/or Chester and DM & E would be free to contain whatever mutually acceptable
conditions the parties could agree to, including but not limited to, funding options for quiet zones. In
short, a negotiated agreement between Rochester and DM& E could provide a more far-reaching

solution to those communities' concerns about horn noise than what the Board (or FRA) would require.

% The mitigation in the Board’ s2002 Decision adequately addresses all safety concernsrelated to grade
crossings as aresult of this project. See Draft SEIS, Appendix C, condition numbers 1 and 123.

3" Ron Ries, Federal Railroad Administration, Office of Safety, telephone discussionsin August, 2005.
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It isworth noting that, in Mid States, when addressing the issue of funding for the grade
separations in Rochester required by the 2002 Decision, the court found that because Rochester would
benefit from the grade separations, “it is reasonable to expect entities other than DM&E [i.e,
Rochester] to bear asubstantia share of the costs” for these separations®® Similarly, SEA findsit
reasonable that should Rochester (and/or Chester) be unable to secure other means for funding the
establishment of quiet zones, consstent with FRA’s Find Rule, Rochester and Chester, which would
reap the benefits of quiet zones, should be respongible for their funding. Additionally, SEA points out
that Rochester had offered to raise (subject to passage of abond issue) $40 million for congtruction of a
proposed rail bypass around the City. Thisamount, of course, far exceeds the funding that would be
necessary for ingtdlation of SSMs at grade crossings in Rochester. Thus, it appearslikdly that
Rochegter could find the means to obtain sufficient funding to cover the cost of establishing one or more

quiet zones through the community.

At the same time, SEA recognizesthat FRA, inits Fnd Rule, contemplates (though it does not
require) the involvement of railroads in the process of establishing quiet zones. In order to ensure
DM&EFE's paticipation in this process, should Rochester, Chester or other affected communities decide
to pursue a quiet zone as aresult of his project, and to assst Rochester, Chester, or any other affected
communitiesin identifying and pursuing funding options for quiet zones, SEA recommends thet the
Board revise condition 29 of the 2002 Decision in the following manner (added language is underlined):

Prior to initiation of construction or reconstruction activities related to
this project, Applicant shall establish a Community Liaison(s) to consult
with affected communities, farmers, ranchers, businesses, landowners, and

agencies, to develop cooperative solutionsto local concerns, be available

38 345 F.3d at 545.
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for public meetings,; conduct periodic public outreach; and assist

communities or other entities in establishing quiet zones. Such assi stance

may include coordination with FRA for identification of appropriate

supplemental and alter native safety measures at grade crossings where

quiet zones are desired; identifying potential sources of funding; providing

assistance preparing funding applications and grant reguests, and

coordinating with representatives of potential lending organizations. The

Community Liaison(s) shall have access to Applicant’s upper
management. Applicant shall provide the name and phone number of the
Community Liaison(s) to mayors and other appropriate local officialsin

each community through which the new and existing rail line passes.

Negotiated Agreements

As noted above and in the Draft SEIS,* during the EIS process DM& E executed mutuelly

acceptable negotiated agreements addressing loca concerns with 51 of the 56 affected communities

dong itsexiding rail line. SEA recommended, and the Board impaosed, amitigation condition (condition

Number 120) requiring DM&E to comply with these voluntary agreements. The existence of these

agreements was one of SEA’ s reasons for not recommending specific mitigation for horn noise in the
Draft SEIS.

Commenters, including Olmsted County, Rochester, and Mayo, contend that the negotiated

agreements do not reieve SEA of responghility to impose mitigation for horn noise. Additiondly, they

take the pogtionthat the existence of negotiated agreements for most of the other communities dong

DM&E s exiging line does not mean that horn noise mitigation for Rochester and Chester is not

¥ Draft SEIS, Chapter 1, at pages 1-5 to 1-6.
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warranted. Moreover, the provisons of the negotiated agreements, according to Rochester, should

provide the basic level of mitigation, not the upper limit (caling) as SEA has seemed to indicate.

Asdetalled inthe EIS, in an effort to address potential community concerns about potential
project impacts—including horn noisse—by more effective, and potentialy more far-reaching means than
mitigation the Board could unilateraly impose, the Board has long encouraged railroads to negotiate
mutually acceptable agreements with affected communities and other government entities to address
potentia environmenta impacts. Negotiated agreements may be made with neighborhoods,
communities, counties, cities, regiond codlitions, states, and other entities and may be designed to
address a broad range of environmenta issues, including concerns about issues that go beyond what the
Board typicdly mitigates, such ashorn noise. Consstent with the Board' stypicad practice, SEA
indicated in the EIS that, if DM& E submitted any voluntary negotiated agreements it entered into with
communities or other entities to the Board, the Board would then likely reguire compliance with the
terms of any such agreements as environmental conditionsin any fina decision approving the proposed
project. These negotiated agreements, SEA stated, typicaly would supersede any environmenta
conditions, including noise conditions, for that particular community or other entity that the Board would
otherwise impose.

As previoudy noted, the Board has recelved negotiated agreements between DM & E and most
of the communities dong the exiging rail line. The Board haslong made it clear that it encourages these
agreements because privately negotiated solutions between an gpplicant railroad and some or dl the
communities dong a particular rail corridor can be more effective and more far-reaching than any
mitigation options the Board could unilateraly impose. SEA disagreeswith commenters' position that
negotiated agreements should provide the basic level of mitigation because, if that were so, there would
be no reason for communities and gpplicants to seek to work out mutudly satisfactory solutions to the

issues they face.
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Theissue of what role negotiated agreements are to play in the Board' s processis not part of
the court’ sremand in Mid States and will therefore not be addressed further as part of this Find SEIS.
However, SEA would point out that in accordance with the process set out in the 2002 Decision the
opportunity to negotiate amutudly satisfactory arrangement to replace loca and site-gpecific mitigation
imposed by the agency remains while this proceeding is pending before the Board on remand and would
continue until the end of the Board's oversight process, should the Board again approve this project.
Therefore, those communities that do not currently have a negotiated agreement with DM&E, including
Rochester and Chester, are encouraged to pursue negotiated agreements with DM& E as ameans to
address locdl issues and concerns about the proposed project, including horn noise. A negotiated
agreement withDM& E could provide away for Rochester, Chester, and other affected communities to
obtain more extendve mitigation for horn noise and other potentia loca impacts than what the Board

would otherwise impose.

244 Grade Separations

In the Draft SEIS, SEA indicated that the grade separated crossings that would be required
under the mitigation in the 2002 Decisonin Rochester and Pierre, South Dakota would limit, somewhat,
horn noise due to locomotives no longer being required to sound horns at these crossings. MNDOT,
Olmsted County, and Rochester dl commented that grade separations would not reduce horn noisein
Rochester. According to the commenters, the proximity of grade crossngs on both sides of the
potentia locations for congtruction of grade separated crossings, where trains would continue to sound
horns, would either result in no reduction in horn soundings, or the reduction would be so minima that

no sgnificant reduction in horn noise level would occur.

In response, SEA points out that the grade separation conditions were only one of multiple
reasonswhy SEA indicated in the Draft SEIS that horn noise mitigation would not be recommended.
Therefore, the potentid effects of the required grade separations on horn noise should not be viewed in
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isolation, but as part of a package. Moreover, while SEA continues to believe that some reduction in
horn noiseislikdy as aresult of the grade separations (construction of grade separated crossings would
reduce horn soundings because horns would no longer be required at these crossings), it & no time

indicated that the reduction in horn noise from the grade separations aone would be sgnificant.

SEA recognizes that, like many other communities where DM&E or other railroads pass
through residentia aress, the grade crossingsin Rochester are in close proximity, requiring (currently
under state law and now under FRA’s Find Rule) nearly continuous horn soundings. Accordingly, as
discussed above, SEA believes the establishment of one or more quiet zones (with or without a
negotiated agreement with DM & E) would be the most reasonable and effective way for Rochester and
other concerned communities to achieve reduced horn noise. In the 2002 Decision, the Board imposed
conditions requiring construction of a grade separated crossing in Rochester prior to DM&E
trangporting 20 million tons of coa annudly through Rochester and additiond grade separationsin
Rochester and Pierre prior to DM& E transporting 50 million tons of cod annudly through these
communities. Asthe EIS explains, these grade separation conditions were not imposed specificdly for
noise mitigation Rather, they were intended primarily to facilitate the movement of emergency vehicles
while trains pass within these communities. Nevertheless, in the Draft SEIS, SEA properly took note
that, while not considered noise mitigation per se, the grade separated crossings in Rochester required
by the 2002 Decision would aso have the effect of reducing horn soundings to some extent.

245 Sound Walls

As pat of its additiond investigation into potentia mitigation for horn noise in the Draft SEIS,
SEA evduated the potentid for congtruction of sound wals dong the exigting rail line through resdentid
aress. In declining to recommend sound walls for Rochester, Chester, and other communities dong the
exiging ral line, SEA noted that congtruction of sound walls would be expensive (over $10.6 million,
$5.8 million in Rochester done). SEA further noted that sound walls would require continua expense
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for maintenance, pose potentid safety hazards, and that they might not be effective in reducing noise
(Draft SEIS at pages 2-12 to 2-13).

Olmsted County, supported by Mayo, submitted extensive comments chalenging SEA’ s
evauation of sound walls. Specificaly, Olmsted County argues that sound walls would be effective and
that the cost of sound walls would be less than the loss of property value that could result from
increased train noise as aresult of thisproject.  Olmsted County further chalenges SEA’s
determination that sound walls could present a safety hazard to trains, vehicles, and pedestrians,
contending thet sufficient space would be avalable in the exidting rail line right-of-way to construct
sound walls on both sdes of the line that would alow safe passage for pedestrians or pets aong the
right-of-way between the sound wal and rail line. Olmsted County dams that SEA’ s concerns about
sound walls obgtructing Sight lines for train and vehicle operators are unfounded, as current sight lines
are dready obstructed and therefore the further reduction in Sght lines would be inconsequentia. While
Olmsted County did not provide any references or examples, it suggests that design dternatives for
noise protection, safe sight lines, and minima maintenance (graffiti-free) are available and should have
been investigated by SEA. Olmsted County aso indicates that the United States Department of
Transportation (DOT) requires and congtructs sound walls when noise levels from highway traffic
affecting resdentid aress exceed 65 dBA, alevd lower than SEA’s mitigation level of 70 dBA Lgn.

SEA agrees with Olmsted County that, with or without sound walsin place, it is unlikdly that a
train traveling a 45-49 miles per hour, which requires a mile or more of distance to stop, could stop for
avehicle attempting to beet atrain across a crossng or for a vehicle siopped over therallsat an
intersection. However, this does not make the reduction in sight lines that would occur from sound
wallsin Rochester inconsequentid. SEA’s concern for sight linesis primarily for vehicles, not the trains
themsdves. Much asalarge building or tal un-pruned/un-mowed vegetation obscures cross-traffic for

amotorist gpproaching an intersection (known as a blind intersection), sound walls would do the same
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to vehicles gpproaching arail crossng. The driver would have to gpproach very close to the actua

crossing to see down the tracks and determine if atrain was approaching. By approaching close to the
intersection, the driver would run the risk of not braking in time to stop for an oncoming train. Opening
the sound walls wider at road crossings would reduce these concerns. But wider openings in the sound

walls would alow more noise to escape and reduce the effectiveness of the sound wall.

Contrary to Olmsted County’ s clams, SEA appropriately raised concerns about pedestrian
safety in the area between the sound wall and rall line in the Draft SEIS. Pedestrians are not supposed
to be in arailroad right-of-way, and, if they happen to trespass and find themsalves there (asis not
recommended), they arein potentid danger from passing trains, flying debris, or other rall related
activities. Smply because sufficient space exists within the right-of-way for a person to stand off therall
line without being directly struck by atrain does not mean it is a safe environment for pedestrians. In
short, SEA continues to be concerned that pedestrians aong the right- of-way would have no meansto
quickly exit the right-of-way while atrain is passing should sound walls be constructed.

SEA agrees with Olmsted County and Mayo that sound walls can be effective when used in the
appropriate environment. However, as SEA explained in detall in the Draft SEIS, sound walls would
have questionable effectiveness if used in Rochester and other communities where numerous openings in
the sound walls would be necessary for road crossings. As discussed previoudy, sound walls work by
absorbing or reflecting sound waves (noise). Openings in the sound walls, however, would alow noise
to escape and not be reflected or absorbed by thewall. SEA has been unable to find any instances
where sound walls have been congtructed with numerous openings, and commenters have failed to
provide any examples of thisether. The typicd goplication isaong highways or rail lines where

continuous walls with no openings are constructed between residential areas and noise sources.
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While Olmsted County and Mayo acknowledge that sound walls would be expensive, they have
contended that the cost of sound walls would be significantly less than the losses in property value or the
cost of insulating the thousands of additiona noise sengitive receptors that would be adversdly affected
by horn noise as aresult of this project. Therefore, Olmsted County and Mayo argue that SEA should
recommend that the Board require DM& E to construct sound walls should SEA not recommend
mitigation for additional noise sengtive receptors. On its own, the cost to DM& E for congtruction of
sound walls, estimated to be over $10.6 million for the five communities without negotiated agreements,
including over $5.8 million for Rochester done, may not appear sgnificant for a project that has been
estimated to cost as much as $2 billion. However, in the 2002 Decision the Board aready imposed an
unprecedented leve of mitigation for this project, estimated to cost up to $140 million, induding

extendve mitigation for Rochester.

The commenters have not presented evidence showing that the substantia additional cost of
sound walls would be warranted in this case. For the Draft SEIS, SEA used cost figures provided
previoudy by Rochester to estimate the potentid cost of imposing sound walls. In conducting additiond
evauation of sound walls for this Find SEIS, SEA has determined that sound walls appropriate for
addressing horn noise in this case would likely cost over three times the cost estimated by Rochester,
approximately $750 or more per linear foot versus the $230 per linear foot estimated by Rochester.*
Under these circumstances, the cost to construct sound walls through Rochester done would be nearly
$19 million. Requiring sound walsin the other communities without negotiated agreements would
increase the cost an additiona $15.7 million, for atota cost in excess of $34 million, easily exceeding

0" A recent 2.44-mile sound wall project along the BNSF rail linein Anaheim, Californiais estimated to cost
over $13.5 million, over $1,000 per linear foot. For that project, which was donein response to a projected increasein
freight rail traffic from approximately 12 trainsper day to over 128 trains per day, funding was obtained solely from
federal, state, and local sources— BNSF did not contribute any funds for the proposed project. See
www.anaheim.net.
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the single-most expensive mitigation item imposed in the 2002 Decision** SEA continuesto believe
that recommending such costly mitigation in light of concerns about the safety and effectiveness of sound
wallsin resdentid areas with numerous opening for grade crossings, as discussed above would be
inappropriate and unduly onerous to the Applicant, which is aready responsible for about $140 million
in mitigation cogts under the 2002 Decision.

Lastly, as SEA noted in the Draft SEIS;** sound walls would require continua maintenance
during operation and to counter potentia vanddism, including graffiti. These costs are difficult to
estimate but would add additiond financiad burdens for DM& E, the community and adjacent residents.
Olmsted County has suggested that SEA’ s concerns related to maintenance are unfounded, as graffiti-
proof materids could be used, which would reduce maintenance costs. In response, SEA consulted
sound wall manufacturers for more information on maintenance and vanddism. SEA wastold that
sound wal manufacturers employ various means to discourage graffiti and other vanddiam, induding the
use of appropriate surface textures and coating on the walls to reduce the effectiveness of graffiti.
However, according to the manufacturers SEA contacted, no materias have yet been devel oped that
areimmune to graffiti. While modern materids and coatings may make it more difficult to goply graffiti
or esser to remove it than it was in the past, sound walls smply are not graffiti proof. Thus, regardiess
of what materias, textures, or coating would be used as part of any sound walls developed for this
project, the cost of maintenance of the sound walls, and the associated costs to DM & E, the community

and adjacent residents, could be significant.

L For comparison, in the Final EIS, grade crossing protection upgrades along the existing rail line and new
installations along the new rail construction were estimated to cost approximately $5.5 million for the entire project;
grade separations in Rochester were estimated to cost $13 million; and re-vegetation, fencing and cultural resources
mitigation for the entire project (about 900 miles) were estimated at approximately $13 million, $11 million, and $6
million, respectively. Although not specifically imposed by the Board but required as part of the Clean Water Act
Section 404 permit from the Corps of Engineers, a cooperating agency, mitigation for impacts to wetlands across the
three project states of Wyoming, South Dakota and Minnesota was estimated to cost $20 to $39 million.

2" Draft SEIS, Chapter 2, at page 2-13.
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In short, SEA is not recommending that sound walls be imposad as mitigation for horn noisein
light of the safety concerns for motoridts, train crews, and pedestrians, questions regarding the ultimate
effectiveness of sound walls, and significant costs associated with sound wall construction and

maintenance.

2.4.6 Property Values

Olmsted County’ s comments on the Draft SEI'S express concern for the loss of property vaue
to residences aong the exidting rall line as aresult of the increased number of trains and increased horn
noise that would result from this project. While property values were not part of the court’s remand in
Mid States and alleged decreases in property values as aresult of this project, therefore, are not an
issuein this SEIS, Olmsted County’ s comments indirectly apply to the horn noiseissue. Accordingly,
the issue will be briefly discussed in this chapter.

Specificaly, SEA, in the Draft SEIS, cited cost as one reason for not recommending horn noise
mitigation. Olmsted County commented that, based on its projections for the decline in property vaues
dong therail line that dlegedly would result from this project, the additional $1,000 to $4,000 it would
cost DM& E to mitigate each noise sensitive receptor that would be affected by horn noise would be
ggnificantly less than the loss in property values to adjacent resdences. As such, Olmsted County
reasons, it would be chegper to implement additiona mitigation for horn noise to individua noise
sengitive receptors than to compensate property owners for lost property value.

SEA has reviewed the comments submitted on the property valuesissue and appreciates the
commenters participation in the environmenta process. Nevertheess, SEA isnot conducting additiona
evauation of the issue of property values as part of the SEIS because SEA’s andysis of the potentia
effects of this project on property valuesis not one of the issues now before the Board on remand. In

any event, SEA notes that the mitigation cost to address horn noise impacts to individua noise sensitive
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receptors, even if agnificantly lower than Olmsted County’ s estimated reductions in property value,
would be codtly. Regardless of how these mitigation costs would actudly compare to potentia
reductions in property vaues, there is no question here that horn noise mitigation would be both
expensive and a departure from consistent agency precedent. For al the reasons discussed above, the

commenters have not shown that horn noise mitigation is appropriate or warranted.

24.7 1&M Rail Link Routing

Olmgted County, Rochester, Mayo and severd citizens commented that SEA should evauate
as part of the SEIS the potentid impacts, including noise, of routing cod trains over the &M Rall Link
(IMRL) ral line. The commenters point out that following the Board' s 2002 Decisionin this case,
DM&E acquired the IMRL, which included rail trackage between Owatonna, Minnesota, and Chicago,
[llinois, as well as Kansas City, Missouri. DM&E had applied to the Board for authority to construct
and operate a connection with the IMRL (abbreviated asthe I&M inthe HS) at Owatonna, Minnesota
to facilitate this interchange.

Commenters argue that DM& E’ s acquisition of the IMRL in 2002 is a changed circumstance,
which dlegedly has now given DM& E an dterndtive routing for unit cod trains that was neither available
nor evaluated during the EIS process. DM&E had indicated in its 1998 Application that it would likely
interchange cod traffic with IMRL in order to serve coa-burning power plants, particularly through
Chicago, an areathat DM&E did not reach directly. However, the commenters note, DM&E's
acquigtion of the IMRL line meansthat the IMRL line would now be under DM& E’ s direct control, not
under the control of another railroad. Because the IMRL system would provide DM&E accessto the
Chicago Gateway without the need to interchange with other railroads, the commenters believe the
IMRL line could represent amore logica routing for unit cod trains bound for Chicago and other more
easterly markets than the dternative through Rochester, which was considered in detall in the EIS.
Therefore, the commenters argue, SEA should now evauate the impacts, induding those from horn
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noise, of usng the IMRL routing, compare these impacts to the impacts of routing unit cod trains aong
the exiding rall line through Rochester, and require DM & E to route trains over IMRL, and not through
Rochester, if the IMRL routing is found to have fewer impacts.

Horn noise (and whether SEA should recommend mitigation for it) is only peripheraly related to
the IMRL issue. Therefore, those interested in the IMRL issue are directed to SEA’ sthorough
discussion of that issue in Chapter 6 of thisFinad SEIS.

2.4.8 Environmental Justice
Inthe EIS, SEA conducted an extensve evauation of the potentid adverse impacts to minority
and low-income, so-caled environmenta justice communities. During the EIS process, SEA identified

anumber of environmental justice communities along the exigting rail line.”

SEA’s environmentd justice methodology was challenged and uphdld in Mid States.** Thus,

the environmentd jugtice andyssin the EISis not one of the issues now before the Board on remand.

Nonetheless, inits comments on the Draft SEIS, Olmsted County again raises the same
complaints about SEA’s environmenta justice methodology that the court previoudy rejected. Olmsted
County does so by intertwining the environmenta justice issue with its argument that horn noise
mitigationis needed here. Specificaly, Olmsted County contends in its comments that circumstances
have changed dramaticaly since the EIS was prepared and that over the last 15 years Rochester’s
population, including low income and minority persons, has increased ggnificantly. Olmsted County

* Fina EI S, Chapter 3, pages 3-77 to 3-82; Chapter 4, pages 4-13 to 4-18; Chapter 5, pages 5-62 to 5-64;
Chapter 6, pages 6-17 to 6-19; Chapter 7, pages 7-64 to 7-66; and Chapter 9, pages 9-78 to 81.
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contends that, therefore, as part of its horn noise anayss, SEA should re-evaduate, usng the
methodology formerly proposed by Olmsted County, the potential implications of the project on
environmentd justice communities. Such an andysisis necessary, according to Olmsted County, in
order for SEA to accurately assess the potentia horn noise impacts of the project on low income and
minority communities. Theseimpactsinclude the increase in horn noise itsdlf and the decline in property
values, which, according to Olmsted County, would be more sgnificant to low income and minority
resdents. And when consdering the potentia costs of horn noise mitigation as afactor in deciding
whether to recommend such mitigationin the Find SEIS, Olmsted County states, SEA should weigh the
cost from horn noise if there is no horn noise mitigation, primaxrily in lost property values, to

environmental jugtice communities.

As noted above, SEA’s environmenta justice methodology and evauation (induding an andys's
of the impacts to property vaues, discussed previoudy) were upheld by the court in Mid States and are
not before the Board on remand. Also, proceedings would never come to an end if agencies were
required to redo andyss every time some new circumstances have arisen, some new trends have been
observed, or some new facts have been discovered. Therefore, SEA will conduct no additiona
evauation of the environmenta justiceissue. SEA has reviewed and acknowledges Olmsted County’s
comments but concludes, for the reasons discussed above and in Chapter 6 of thisFina SEIS, that the
environmentd justice andydsin the EIS was fully adequate and that there is no need to redo any of the
environmentd judtice andysis on remand.

249 Past Precedent
In dedlining to recommend in the Draft SEIS any additiond mitigation to addresstrain horn
noise, one of the factors SEA relied on was that the Board has never imposed mitigation for horn (as

4 345 F3d at 541.
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opposed to wayside) noise. Rochester, Mayo, and the Eastside Pioneer Neighborhood Association
commented that the Board has never had a case like this before. They suggested that, therefore, past
precedent should not influence the Board' s decison on whether to impose horn noise mitigation in this

case.

SEA points out that agencies properly follow their own established precedent in subsequent
cases. Agencies have broad discretion to establish, in undertaking environmentd reviews required by
NEPA, the policies and procedures that they will use in conducting environmenta anayses. Similarly,
agencies aso have broad discretion in determining the types and levels of mitigation thet they will
impose, congstent with their governing statute. So long as the circumstances presented by a subsequent
case are Imilar, it isentirely reasonable for agencies to follow their past precedent when deciding the

approach to use for future cases.

In this particular case, SEA sees no reason to depart from its past precedent of not
recommending mitigation for horn noise. For SEA to recommend that the Board depart from its long-
gtanding and consistent precedent, there would have to be unique circumstances that warrant specific
mitigation for horn noise in Rochester. But there are none. As explained earlier, the horn noiseissuesin
Rochester are not unique. Residentia areas along the existing rail linein Rochester are smilar to
resdentid areas dong rall lines throughout the country. Resdences are not closer to therail linein
Rochester than in many other communities dong DM&E’ s exigting line and the lines of other rallroads
around the country. In addition, the impacts to residencesin Rochester from the horn noise that would
result from increased rail traffic if this project is congtructed and implemented, while sgnificant, would
be no different than the noise impacts to resdences along any other ral line experiencing subgtantid
increases in rail traffic where the rall line goes through resdential areas. Given the fact that the quiet

zone process is now available under FRA’s Find Rule (with or without a negotiated agreement) and the
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problemswith dl of the horn noise mitigation options that have been suggested for this case, SEA finds
Nno reason to depart from its precedent of not recommending specific mitigation for horn noise.

2.5 SEA’'SFINAL RECOMMENDATIONS

SEA has given careful consderation to the 14 horn noise-related comments on the Draft SEIS
and has conducted athorough review and additiona evauation of its preiminary determination
presented in the Draft SEI'S not to recommend horn noise mitigation. Based on its additiond review in
light of the comments, SEA again determines that it would be ingppropriate to recommend that the
Board impose new mitigaion conditions designed to address potentid horn noise impacts. As
discussed above, SEA’s decision not to recommend horn noise mitigation, or recommend that the
Board require that DM& E establish or fund a quiet zone or zones, is based on a number of factors,
induding the fallowing:

J Safety isof paramount importance to SEA and the Board.

. Train horn soundings are a safety issue regulated by FRA.

. FRA’s Find Rule establishing train horn sounding regulations and procedures to
establish quiet zones now provides dl of the communities affected by this project the
opportunity to eiminate or reduce train horn soundings without compromising safety so
that it would not be appropriate for the Board to impose any measures adopting its own
standards for when locomotive horn soundings should take place.

. Under FRA’s Fina Rule, implementation of quiet zones and the ingtalation and
mainterance of SSMs and ASMs necessary to establish quiet zones, including the
funding of such measures, isthe responsbility of the community, not the railroad.

. Rochester and Chester are not uniquein their concern about horn noise or the nature

and extent of the potentid impacts from horn noise due to increased rail traffic.
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Accordingly, SEA sees no reason to depart from the Board' s consistent practice, which
IS not to impose mitigation for horn noise.

FRA’s Fina Rule makesit clear that individuad communities, not railroads, have funded
measures to reduce horn noise through the establishment of quiet zones, so that
imposing such costs on DM& E would be contrary to FRA’ s precedent.

Here, the grade crossing improvements that would be necessary to establish a quiet
zone are not needed for safety reasons (given the extendve grade crossing mitigation in
exiging condition numbers 1 and 123), so that it would not be appropriate to require
DM&E to pay the cost.

Funding for quiet zone improvements would not necessarily be the sole respongbility of
the community, as funding for grade crossing safety improvements and safety isavailable
from avariety of federd, Sate, and local sources.

Numerous agreements negotiated between communities ong the exigting rail line and
DM&E are in place to address the concerns of most of the local communities dong the
exiging line

Rochester and Chester (and the other communities without negotiated agreements) are
free to develop thar own mutualy acceptable agreements with DM& E to address the
community’ s specific issues and concerns at any time while this case is before the
Board.

The Board has never imposed mitigation for horn (as opposed to wayside) noise, so
that doing so here would depart from the Board' s consistent gpproach, in rall merger
and congtruction cases, of only mitigating waysde noise.
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Cost—given the broad geographic scope of this 900-mile project (including both the
new and existing line) and the large number of potentia noise receptors—requiring
DM& E to mitigate the thousands of sengtive noise receptors potentidly affected by
horn noise by means such as insulation, sound barriers, or air conditioning to reduce the
need to open windows for ventilation, would be extremely codlly.

Sound barriers, particularly on both sdes of therall line, would themsdlves create
potentid safety hazards.

Sound barriers might not be effective, as numerous road crossings in Rochester and the
other communities at issue here would cregte openings in the barriers, which would
alow sound to escape.

In many locations sound barriers would be constructed adong the backyards of adjacent
resdences. Thesewallswould create a Sgnificant, permanent visua component in these
areas. Maintenance and potential vandalism (particularly greffiti) would create ongoing
concerns and cost issues for DM&E, the community, and adjacent residents.

Sound barriers would create sgnificant visua obstructions to motorists and locomotive
engineers when gpproaching grade crossings, preventing motorists from seeing
approaching trains and engineers from seeing traffic & grade crossings until nearly at the
crossing, and leaving insufficient time for vehicles or trainsto dow or stop to avoid
collisons

Portions of an exiging bikefwaking trail in Rochester would likely have to be relocated
onto private property adjacent to the rail right-of-way to avoid location between sound
barrier walls.

Theinddlation of the grade crossing improvements and the grade separated crossings
that would be required in Rochester and Pierre, under the Board' s current mitigation,

would reduce horn noise to some extent.
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. Asindicated in the EI'S, because many of the noise sengtive receptor locations with
subgtantia horn noise would aso experience wayside noise levels of Ly, 70 dBA or
higher, they would be digible for noise mitigation under the Board's 2002 Decision.

. DM&E would not reach its full operationd level of 100 million tons of annua cod
trangportation for severd years after cod operations begin. Moreover, severd
dterndive interchange locations dong DM& E’'s existing system would alow interchange
of cod traffic with other carriers at avariety of points so that, even at the full 100-
million-ton level, some communities, especialy those further east, might never
experience the full level of 37 trains per day and associated levels of noise, including
horn noise.

J The Board has dready imposed more mitigation here than in any other rail congtruction
case (147 separate conditions, including 11 addressing noise, at atotal estimated cost
of as much as $140 million) and imposing any additional cost on DM&E for noise

mitigation is not warranted in this case.

Therefore, based on SEA’s evauation of horn noise mitigation issues as part of this SEIS, SEA
is not recommending any new mitigation measures to address adverse impacts from train horn
soundings, beyond those already recommended and imposed in the 2002 Decision. SEA, however,
emphasizes that with FRA’s Finad Rule, communities now have a safe and effective way to address horn
noise. SEA believes FRA’s Find Rule provides the best opportunity for Rochester, Chester, and other
communities dong DM&FE’ s exigting rail line to address potentid horn noise impacts. As part of its
Find Rule, FRA contemplates the involvement of railroads in the process of establishing quiet zones,
athough therallroad is not required to pay for the ingtdlation or maintenance of grade crossing
protection measures needed to establish a suitable quiet zone. In order to ensure DM&E'’ s participation
in this process, should Rochester, Chester or other affected communities decide to pursue a quiet zone

asaresult of thisproject, and to assst Rochester, Chester, or any other affected communitiesin
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implementing a quiet zone(s) and pursuing funding options for quiet zones, SEA recommends thét, if the
Board decides again to approve this project, it should revise condition Number 29 to require, anong
other functions, DM& E’s community liaison(s), to assist communities or other entities in establishing
quiet zones, coordinating with FRA to identify appropriate SSMs and ASMS; identifying potentia
funding sources, providing ass stance preparing funding gpplications and grant requests, and
coordinating with representatives of potentia funding organizations.

* % % % %
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